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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued.  Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter.  (Local Rule 3.43(2).)  CourtCall will NOT be used by D-36.  Zoom is approved 

for all hearings except Issue Conferences and Trial.  Department 36’s telephone number is: 

(925) 608-1136. 

NOTE: In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be 

argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number 

is: (925) 608-2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov.  

Warning: this email address is not be used for any communication with the department except as 

expressly and specifically authorized by the Court.  Any emails received in contravention of this 

order will be disregarded by the Court and may subject the offending party to sanctions. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 
The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 
the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 
for issuance of the order. 
 
 

 1.  TIME:  9:00   CASE#: MSC18-00386 
CASE NAME: DUKES VS. MEURER 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY KATHERINE S. MEURER 
* TENTATIVE RULING: * 
 

Before the Court is a motion for summary judgment by defendant Katherine S. Meurer 
based on a statute of limitations defense. Because the notarial act underlying plaintiff’s claims 
occurred in February 2012, and plaintiff admits discovering the facts no later than January 2015, 
the applicable statute of limitations expired prior to her filing this action on February 27, 2018. 
Plaintiff’s evidence fails to raise any triable issue of material fact. Accordingly, the motion 
is granted.  

Background 

This is a fraud case arising from plaintiff’s relatives forging her signature to obtain life 
insurance proceeds. The forged signature was notarized by Meurer on February 27, 2012. 
The life insurance proceeds were paid on March 29, 2012. Plaintiff learned about the forgery 
when she received a 1099 form related to the payment. She received copies of the forged 
documents and had numerous subsequent discussions with the insurance company concerning 
her rights. Plaintiff complained to the Florida Department of Financial Services, Division of 
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Consumer Services, and the insurance company sent a letter to that agency on September 9, 
2013 related to her complaints.  

In late January of 2015, plaintiff filed a complaint with the California Secretary of State 
and also filed a claim with Meurer’s bonding company, defendant Merchants Bonding Company 
(“Merchants”). (See Dukes’ Declaration in Support of Opposition, hereinafter “Dukes Decl.,” 
Ex. D.) Because plaintiff failed to respond to Merchants’ letters requesting additional 
information, Merchants denied her claim. The CA Secretary of State, for its part, took 
disciplinary action against Ms. Meurer. The charge resulted in a stipulated decision signed by 
Meurer, which resulted in a revocation of her commission. The decision was filed on 
September 19, 2016. (Dukes Decl., Ex. E.) 

On February 27, 2018, plaintiff filed this action against Merchants and Meurer, alleging 
Negligence, Fraud/Forgery, Breach of Contract, Breach of Fiduciary Duty, Intentional 
Interference with Prospective Economic Advantage, Intentional Infliction of Emotional Distress. 
(Dukes Decl., Ex. A.) The factual contentions (“general allegations”) in the complaint set forth 
the basis for all claims as the single notarial act in 2012. 

The Court granted a motion for summary judgment by Merchants based on the running 
of the statute of limitations on March 1, 2021. Meurer filed an initial motion for summary 
judgment that was heard in July, but denied without prejudice due to what appeared to be 
clerical errors in attaching the supporting evidence. This (re-filed) motion followed that denial. 

Motion and Opposition 

Meurer’s motion argues the complaint is barred under the applicable statute of 
limitations—specifically, Code of Civil Procedure §338(f). It also asserts the motion should be 
granted under principles of res judicata. In support of the motion, Meurer submits a declaration 
from her attorney, attaching, inter alia, discovery responses from plaintiff in this lawsuit. (Carter 
Decl., Exhibits I-J) The declaration and its exhibits are cited throughout the Separate Statement 
of Undisputed Material Facts, which contains 16 facts Meurer asserts are undisputed.  

Plaintiff filed an opposition to the motion, albeit a day late, supported by her own 
declaration and a response to the separate statement. Plaintiff purports to object to the 
declaration of Meurer’s attorney, correctly noting that Code of Civil Procedure, section 437c (d), 
states that evidence in support of a motion for summary judgment must be admissible (see 
Opposition, 4:14-23), but plaintiff fails to properly raise any specific objections pursuant to 
California Rules of Court, Rule 3.1354.  

In reply, Meurer argues plaintiff’s response to the separate statement is non-compliant 
with the summary judgment rules and such non-compliance is grounds for granting the motion. 
(Code Civ. Proc. §437c(b)(3).)  

The Court has considered the opposition papers despite their being late, and despite 
plaintiff’s failure to comply with California Rules of Court, Rule 3.1350(f). Accordingly, the below 
discussion addresses the merits of the parties’ positions. 

Discussion 

A party may move for summary judgment in an action or proceeding if it is contended 
that the action has no merit or that there is no defense to the action or proceeding. (See Code 
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Civ. Proc., § 437c, subd. (a).) A motion for summary judgment shall be granted if all the papers 
submitted show that there is no triable issue as to any material fact and that the moving party is 
entitled to a judgment as a matter of law. (Code Civ. Proc., § 437c (c).) The scope of the moving 
party’s initial burden is defined by the pleadings. (See 580 Folsom Assocs. v. Prometheus Dev. 
Co. (1990) 223 Cal. App. 3d 1, 18.) A defendant may meet her burden of showing that a cause 
of action has no merit if she shows that there is a complete defense to the cause of action. 
(Code Civ. Proc., § 437c (p)(2).) If a moving party satisfies the initial burden, the burden shifts to 
the opposing party to present specific facts showing that a triable issue of material fact exists. 
(Code Civ. Proc., § 437c (p).)  

Meurer contends the action is barred based on the applicable statute of limitations.  

While neither party questions the applicability of that section, the Court notes “[t]he 
applicable statute of limitations is determined by the substance or gravamen of the action rather 
than the form of the pleading.” (Hatch v. Collins (1990) 225 Cal.App.3d 1104, 1110, citation 
omitted; see also Hensler v. City of Glendale (1994) 8 Cal.4th 1, 22-23.) The nature of the right 
sued upon or the principal purpose of the action, rather than the form of action or the relief 
demanded, determines the applicable statute of limitations. (Davies v. Krasna (1975) 14 Cal.3d 
502, 515.) Further, a specific statute of limitations takes precedence over a general statute of 
limitations. (Committee for a Progressive Gilroy v. State Water Resources Control Bd. (1987) 
192 Cal.App.3d 847, 859.)  

This entire case is predicated on a single notarial act that occurred in 2012. The most 
specific and applicable statute of limitations, as a result, appears to be that expressed in Code 
of Civil Procedure section 338 (f), as parties here seem to agree.  

Section 338 provides that the limitations period for an action against a notary in his or 
her official capacity is three years. (Code Civ. Proc., § 338 (f)(1).) If the action is based on 
notarial malfeasance, it does not accrue until the aggrieved party discovers the underlying facts, 
and must be filed within one year of discovery (or three years of the notarial act, whichever is 
later). (Id. at subd. (f)(2).) Thus, an action against a notary public based on "malfeasance or 
misfeasance" must be brought by the latest of either (a) three years from the date of the 
notarization or (b) one year from discovery of the falsity. 

A notary's official duties include taking the acknowledgment of deeds, verifying the 
identity of signatories, and collecting their signatures in a journal. (Purdum v. Holmes (2010) 187 
Cal.App.4th 916, 917, citing Gov. Code, §§ 8205–8207.) Since Meurer was verifying identity of 
signatories when they forged plaintiff’s signature to obtain the life insurance, Meurer was acting 
in her official capacity.  

Plaintiff's claims against Meurer, including negligence, fraud, and other intentional torts, 
all relate to her alleged false acknowledgment of plaintiff’s signature (Dukes Decl., Ex. C), which 
was notarized on February 27, 2012. A knowingly or negligently false acknowledgment is 
malfeasance or misfeasance. Three years from the date of notarization is February 27, 2015. 
Plaintiff, however, alleged she did not discover the false acknowledgement until May of 2013. 
One year from that date is in May of 2014, not February 2018.  

Plaintiff argues the applicable limitations period for her suit was six years, but she 
misreads the statute. The third paragraph of Section 338, subdivision (f) mentions six years, but 
the six-year timeframe is an outside limit for actions where a late discovery has extended (tolled) 
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the otherwise-applicable three-year statute of limitations. It is not an alternative statute of 
limitations, nor is it applicable in this case. (See Purdum, supra, 187 Cal.App.4th at p. 924 
[“Under the plain meaning of section 338, the six-year limitation of subdivision (f)(3) applies 
“[n]otwithstanding” the provision for delayed discovery of malfeasance set forth in subdivision 
(f)(1).”].) 

The undisputed facts show that the notarization occurred in 2012, that plaintiff 
discovered any relevant facts by January 2015, and that this case was not filed until February 
2018. Plaintiff’s own papers suggest the discovery of the underlying facts occurred even earlier, 
in May 2013. (Opposition, 6:14-16.) As a result, plaintiff’s complaint against Meurer is untimely 
and the Court need not reach the “res judicata” argument asserted by Meurer. 

 

  

 2.  TIME:  9:00   CASE#: MSC20-01946 
CASE NAME: AMEZCUA VS. MERCEDES-BENZ 
HEARING ON MOTION TO COMPEL BINDING ARBITRATION 
FILED BY MERCEDES-BENZ USA, LLC 
* TENTATIVE RULING: * 
 

Defendant Mercedes- Benz USA, LLC’s motion to compel arbitration is granted. The 

parties are ordered to arbitration and this case is stayed pending outcome of the arbitration.  

Plaintiffs are suing for alleged defects in a vehicle that they purchased in 2017. 

Defendant Mercedes-Benz USA, the vehicle manufacturer, has moved to compel arbitration 

relying on the arbitration clause in the contract between Plaintiffs and the seller.  

Plaintiffs’ objection to Defendant’s exhibit 2 is sustained. Defendant’s attorney has not 

provided a foundation for authenticating the sales contract. However, the objection does not 

change the outcome here as a party seeking to compel arbitration need only provide the terms 

of the arbitration agreement in compliance with California Rules of Court, rule 3.1330 in order to 

meet the initial burden. (Condee v. Longwood Management Corp. (2001) 88 Cal.App.4th 215, 

219.) By attaching the sales contract containing the arbitration clause to the attorney 

declaration, Defendant has complied with rule 3.1330.  

Plaintiffs argue that as a third party to the contract Defendant cannot enforce the 

arbitration clause. In Felisilda v. FCA US LLC (2020) 53 Cal.App.5th 486, the court found that a 

vehicle manufacturer could compel the buyers to arbitrate their claims against it based on 

equitable estoppel. The arbitration clause at issue in Felisilda was identical to the clause here in 

all key aspects. This Court is bound to follow Felisilda unless it can be distinguished. (See Auto 

Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 455.) The Court finds that Felisilda 

cannot be effectively distinguished from this case and therefore Defendant is entitled to use the 

arbitration agreement in the sale contract to compel Plaintiffs to arbitrate their claims. 
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Waiver 

Even with a valid, enforceable arbitration agreement, a party can waive their right to 

arbitrate their claims. “Although a court may deny a petition to compel arbitration on the ground 

of waiver [citation], waivers are not to be lightly inferred and the party seeking to establish a 

waiver bears a heavy burden of proof.” (St. Agnes Medical Center v. PacifiCare of 

California (2003) 31 Cal.4th 1187, 1195.)  

“ ‘In determining waiver, a court can consider “(1) whether the party’s actions are 

inconsistent with the right to arbitrate; (2) whether ‘the litigation machinery has been 

substantially invoked’ and the parties ‘were well into preparation of a lawsuit’ before the party 

notified the opposing party of an intent to arbitrate; (3) whether a party either requested 

arbitration enforcement close to the trial date or delayed for a long period before seeking a stay; 

(4) whether a defendant seeking arbitration filed a counterclaim without asking for a stay of the 

proceedings; (5) ‘whether important intervening steps [e.g., taking advantage of judicial 

discovery procedures not available in arbitration] had taken place’; and (6) whether the delay 

‘affected, misled, or prejudiced’ the opposing party.” ’ [Citations.]” (Id. at 1196.)  

“In California, whether or not litigation results in prejudice also is critical in waiver 

determinations. [Citation.]” (Id. at 1203.) “Because merely participating in litigation, by itself, 

does not result in a waiver, courts will not find prejudice where the party opposing arbitration 

shows only that it incurred court costs and legal expenses. [Citation.]” (Id. at 1203.) “Prejudice 

typically is found only where the petitioning party’s conduct has substantially undermined this 

important public policy or substantially impaired the other side’s ability to take advantage of the 

benefits and efficiencies of arbitration.” (Id. at 1204.) Prejudice is often found where the 

“petitioning party used the judicial discovery processes to gain information about the other side’s 

case that could not have been gained in arbitration.” (Ibid.)  

In Groom v. Health Net (2000) 82 Cal.App.4th 1189 the court held that there was no 

wavier of the right to arbitrate when the defendant filed four demurrers and waited almost a year 

before seeking to compel arbitration. There the court focused on the lack of prejudice to the 

plaintiff in having to respond to the demurrers and amend the complaint several times.  

In Burton v. Cruise (2010) 190 Cal.App.4th 939 the court found that waiver had occurred 

when the plaintiff waited 11 months to compel arbitration and did so weeks before trial. There, 

the defendant had designated experts and completed discovery. The court explained that in 

its case, arbitration would actually be less expeditious and more expensive than proceeding 

with trial.  

In Lewis v. Fletcher Jones Motor Cars, Inc. (2012) 205 Cal.App.4th 436 the court found 

that waiver had occurred where the defendant waited five months to file its motion to compel 

arbitration. The defendant had previously filed three demurrers and two motions to strike and 

then filed a motion to dismiss coupled with its motion to compel arbitration. While the defendant 

had not propounded any discovery, it responded to four sets of discovery without mentioning the 
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arbitration provision as a potential bar or limitation on discovery. In addition, defendant forced 

plaintiff to file three motions to compel further responses.  

Plaintiffs argue that the parties engaged in substantial written discovery, documents 

were produced and that Plaintiffs sought assistance of two discovery facilitators. (Opposition p. 

2.) Defendant points out that it has not propounded any discovery. Defendant filed two 

demurrers and a motion to strike, which were fully briefed and decided by the Court. Finally, this 

case was filed in September 2020 and this motion was not filed until July 2021.  

Plaintiffs have not provided any admissible evidence to support a waiver claim. The 

evidence that Court can consider here are matters that can be determined from the Court’s own 

record. This includes the delay in filing this motion and the two demurrers and the motion 

to strike. Ultimately, Defendant was successful in its demurrer to the fraudulent concealment 

claim. While these facts might support a showing of waiver, this showing alone is insufficient to 

show waiver under the six factor test. For example, Plaintiff offers no evidence to show how they 

were prejudiced.  Thus, Plaintiffs have not met their burden of showing Defendant waived their 

right to arbitration.   

Other Arguments 

Plaintiffs argue that the agreement is unconscionable. Unconscionability is a defense 

which if proven may warrant denial of enforcement of the contract as a whole or of a specific 

provision. (Sanchez v. Valencia Holding Co., LLC (2015) 61 Cal.4th 899, 910.) 

Unconscionability has a procedural and a substantive component; both must be present to 

render the contract unenforceable based on a sliding scale such that the greater degree of one 

component requires a lesser showing on the other component. (Id. at 910.) Here the contract is 

procedurally unconscionable, but Plaintiffs must also show substantive unconscionability.  

Plaintiffs argue that the agreement is substantively unconscionable because it limits the 

parties’ discovery. Plaintiff’s argument here is not based on the terms of this arbitration clause, 

but on the limitations of arbitrators to enforce third party subpoenas in general. (See, Aixtron, 

Inc. v. Veeco Instruments Inc. (2020) 52 Cal.App.5th 360, 370.) Plaintiffs have not shown that 

they will be unable to conduct any discovery or that the limitation on third party subpoenas 

actually makes arbitration unconscionable here.  

Plaintiffs’ other arguments fail. Defendant does not need to argue it is a third party 

beneficiary of the contract because it may use equitable estoppel to enforce the arbitration 

clause. (See, Felisilda, supra, 53 Cal.App.5th 486.) Plaintiffs were not parties to Hopp v. 

Mercedes-Benz USA, LLC and thus the collateral estoppel argument fails.   

Plaintiffs argue that they cannot be ordered to arbitrate because of the effective 

vindication doctrine. Parties can be ordered to arbitrate “so long as the prospective litigant 

effectively may vindicate its statutory cause of action in the arbitral forum, the statute will 

continue to serve both its remedial and deterrent function.” (Mitsubishi Motors Corp. v. Soler 

Chrysler-Plymouth (1985) 473 U.S. 614, 637.) Plaintiffs also identify Civil Code section 1790.1 
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which does not allow a buyer to waive provisions of the Song-Beverly Act. Plaintiffs then argue 

that the fee shifting provision in the Song-Beverly Act is not included in the arbitration 

agreement and thus, they will not be able to benefit from the fee shifting provision in arbitration. 

The arbitration clause states that “Each side shall be responsible for its own attorney, expert 

and other fees, unless awarded by the arbitrator under applicable law.” (Defendant’s ex. 2, 

emphasis added.) This clause allows for fees to be awarded by the arbitrator under applicable 

law.  Thus, if Plaintiffs prevail, the arbitrator may award them fees as allowed by statute. 

 

  

 3.  TIME:  9:00   CASE#: MSC20-01946 
CASE NAME: AMEZCUA VS. MERCEDES-BENZ 
HEARING ON OSC RE: WHY DEFENDANT SHOULD NOT BE SUBJECT TO 
SANCTIONS FOR FAILURE TO APPEAR 8/13/21 & DEFEND CASE 
* TENTATIVE RULING: * 
 
Parties are ordered to appear. 

 

  

 4.  TIME:  9:00   CASE#: MSL17-03102 
CASE NAME: MIDLAND FUNDING VS. CARABAJAL 
HEARING ON MOTION TO VACATE DISMISSAL PURSIAMT TO CCP 664.6 
FILED BY MIDLAND FUNDING LLC 
* TENTATIVE RULING: * 
 
 Plaintiff seeks to enforce a stipulated settlement.  In 2017, the parties reached a 
settlement and the court retained jurisdiction.   
 
 Attached as an exhibit to Plaintiff’s Motion was a Stipulation for Settlement.  Pursuant to 
the settlement, Defendant agreed to pay Plaintiff the principal sum of $1,194.78.  Defendant has 
paid a total of $500.00.  The balance now due is the principal sum of $694.78 plus court costs of 
$575.00, for a total of $1,269.78. 
 
 All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have 
been met.  Accordingly, the motion is granted.  The Court will sign the entry of judgment for 
$1,269.78. 
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 5.  TIME:  9:00   CASE#: MSL19-00409 
CASE NAME: CITIBANK VS. OLIVER 
HEARING ON MOTION TO SET ASIDE NOTICE OF SETTLEMENT & ENTER JUDGMENT 
FILED BY CITIBANK, N.A. 
* TENTATIVE RULING: * 
 
 Plaintiff seeks to enforce a stipulated settlement.  In 2019, the parties reached a 
settlement and the court retained jurisdiction. 
 
 Attached as an exhibit to Plaintiff’s Motion was a Stipulation for Settlement.    Defendant 
has ceased paying the agreed upon amounts.  The balance now due is the principal sum of 
$4,671.72, less credits of $1,415.00 plus court costs of $290.00, for a total of $3,546.72. 
 
 All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have 
been met.  Accordingly, the motion is granted.  The Court will sign the entry of judgment for 
$3,546.72. 

 

  

 6.  TIME:  9:00   CASE#: MSL19-01550 
CASE NAME: UNITED FINANCIAL VS. STEWART 
HEARING ON MOTION FOR ORDER VACATING ENTRY OF DISMISSAL 
FILED BY UNITED FINANCIAL CASUALTY COMPANY 
* TENTATIVE RULING: * 
 
The motion for order vacating dismissal is granted pursuant to CCP 473.  The default judgment 
packet must be submitted to the Court by November 15, 2021. 

 

  

 7.  TIME:  9:00   CASE#: MSL20-00605 
CASE NAME: UNIFUND CCR VS. WILLIAMS 
HEARING ON MOTION TO/FOR UNDER CCP 473(b) 
FILED BY UNIFUND CCR LLC 
* TENTATIVE RULING: * 
 
The motion for order to set aside and withdraw the Full Satisfaction of Judgment filed May 24, 
2021 is granted pursuant to CCP 473. 
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 8.  TIME:  9:00   CASE#: MSL20-03887 
CASE NAME: WELLS FARGO VS. SUAREZ 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
  “[W]here the plaintiff has [] moved for summary judgment… that party has the burden of 
showing there is no defense to a cause of action. (Code Civ. Proc., § 437c, subd. (a).) That 
burden can be met if the plaintiff ‘has proved each element of the cause of action entitling the 
party to judgment on that cause of action.’ (Code Civ. Proc., § 437c, subd. (p)(1).) If the plaintiff 
meets this burden, it is up to the defendant ‘to show that a triable issue of one or more material 
facts exists as to that cause of action or a defense thereto.’ ” (S.B.C.C., Inc. v. St. Paul Fire & 
Marine Ins. Co. (2010) 186 Cal.App.4th 383, 388.) 
 
 Plaintiff has met its burden on summary judgment by showing that it has evidence to 
meet all elements of its common count claims. 
 
 “An account stated is an agreement, based on prior transactions between the parties, 
that the items of an account are true and that the balance struck is due and owing. [Citation.] 
…When a statement is rendered to a debtor and no reply is made in a reasonable time, the law 
implies an agreement that the account is correct as rendered. [Citation.]” (Maggio, Inc. v. Neal 
(1987) 196 Cal.App.3d 745, 752-753.) A claim for an account stated requires (1) that Defendant 
owed Plaintiff money from a previous financial transaction(s); (2) that Plaintiff and Defendant, by 
words or conduct, agreed that the amount stated in the account was the correct amount owed to 
Plaintiff; (3) that Defendant, by words or conduct, promised to pay the stated amount to Plaintiff; 
(4) that Defendant has not paid Plaintiff all of the amount owed under this account; and (5) the 
amount of money Defendant owes Plaintiff. (California Civil Jury Instructions No. 373; Trafton v. 
Youngblood (1968) 69 Cal.2d 17, 25.) 
  
 “Actions on accounts stated frequently arise from a series of transactions which also 
constitute an open book account.” (Maggio, Inc., supra, 196 Cal.App.3d 745, 753.) A claim for 
an open book account requires (1) that Plaintiff and Defendant had a financial transaction; (2) 
that Plaintiff kept an account of the debits and credits involved in the transaction; (3) that 
Defendant owes Plaintiff money on the account; and (4) the amount of money that Defendant 
owes Plaintiff. (California Civil Jury Instructions No. 372; Code of Civil Procedure § 337a.)  
The declaration of Joseph A. Reed shows that Defendant opened an account with Plaintiff. 
(Reed Decl. ¶6, Plaintiff’s undisputed facts 1-3.) Reed’s declaration also shows that Defendant 
received regular statements on the account. (Reed Decl. ¶10 and ex. B, Plaintiff’s undisputed 
fact 4.) Reed’s declaration shows that Defendant made charges and payments on the account 
for several years, but stopped making payments after November 5, 2019. (Reed Decl. ¶¶10, 12, 
Plaintiff’s undisputed fact 6.) Reed also states that he found no record of Defendant having 
disputed a charge, credit or the balance due on the account. (Reed Decl. ¶11, Plaintiff’s 
undisputed fact 5.) Finally, Reed’s declaration shows that the current amount owed by 
Defendant is $6,863.29. (Reed Decl. ¶¶12, 13 and ex. B, Plaintiff’s undisputed fact 6.) This 
evidence is sufficient for Plaintiff to shift the burden on its claims for open book account and 
account stated. 
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 The defendant ‘s opposition is premised on the claim that Joseph Reed’s declaration 
does not cite evidentiary facts, but merely states conclusions.  The Reed declaration fulfills the 
requisites for a custodian of business records declaration, and hereby states evidentiary facts.  
Evid. Code 1271.  Therefore, proper foundation has been provided and all Defendant’s 
objections are overruled. 
 
 The evidence is undisputed that an open book account was established between Plaintiff 
and Defendant.  Therefore, there is no triable issue as to Plaintiff’s causes of action for the 
common counts. 
 
 Moreover, there is undisputed evidence of an agreement between Defendant and the 
Plaintiff for use of the credit card.  This agreement constituted a contract between the parties.  
The card balance which remains due and owing is $6,863.29.  Defendant’s failure to pay this 
amount was a material breach of the contract.  Therefore, the motion for summary judgment is 
granted.  Plaintiff to prepare and submit a judgment, including a cost memorandum and 
declaration in support of reasonable attorney’s fees. 

 

  

 9.  TIME:  9:00   CASE#: MSL20-04796 
CASE NAME: PORTFOLIO RECOVERY VS. SANCHEZ 
HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 
FILED BY PORTFOLIO RECOVERY ASSOCIATES LLC 
* TENTATIVE RULING: * 
 
Plaintiff Portfolio Recovery Associates, LLC has filed a Motion to Deem Facts as Admitted and 
request for attorney’s fees and filing fees regarding an apparent lack of response to Requests 
for Admission, Set One propounded by Plaintiff and served on the Defendant.  On May 18, 
2021, Plaintiff served by mail its first set of requests for admissions on Defendant.  No response 
was provided by the Defendant. 
   
No opposition to Plaintiff’s Motion was received.  Defendant’s failure to respond to plaintiff’s 
request for admissions requires the Court to enter an order deeming the requests admitted.  
(Code Civ. Proc., § 2033.280(b).)  Therefore, the documents are hereby presumed genuine and 
the requested admissions 1-9 are hereby deemed admitted. 
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10.  TIME:  9:00   CASE#: MSL20-05293 
CASE NAME: SCM SPECIAL FUND VS. HUNDLEY 
HEARING ON OSC RE: WHY COURT SHOULD NOT STRIKE DEFT'S GENERAL 
DENIAL FOR FAILURE TO APPEAR 9/22/21 & DEFEND CASE 
* TENTATIVE RULING: * 
 
Parties are ordered to appear. 

 

  

11.  TIME:  9:00   CASE#: MSL20-05293 
CASE NAME: SCM SPECIAL FUND VS. HUNDLEY 
HEARING ON PETITION TO COMPEL ARBITRATION OF ALL DISPUTES 
FILED BY SCM SPECIAL FUND 3, LP 
* TENTATIVE RULING: * 
 
This matter is dropped from calendar for failure to provide proof of service. 

 

  

12.  TIME:  9:00   CASE#: MSN21-1366 
CASE NAME: RE 30 VIEW LANE, WALNUT CREEK 
HEARING ON PETITION AND DECLARATION RE UNRESOLVED CLAIMS 
FILED BY THE WOLF FIRM 
* TENTATIVE RULING: * 
 
Proof of service was improperly filed.  A copy of the proof of service was attached as 
“Attachment 13” to the Petition.  Plaintiff must file the original proof service as a separate 
document.  This matter is continued by the Court to November 1st to allow Plaintiff to file POS. 

 

  

13.  TIME: 10:00   CASE#: MSC21-00396 
CASE NAME: FERRAS VS. EDEL 
COURT TRIAL - SHORT CAUSE / 1 DAY(S) 
* TENTATIVE RULING: * 
 
The parties met with a Settlement Mentor on 10/19/21 and the case settled. Notice of 
Settlement and/or Dismissal to be filed with the Court no later than 12/30/21. 
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14.  TIME: 10:00   CASE#: MSC21-01036 
CASE NAME: METAS VS. LI 
JURY TRIAL - SHORT CAUSE / 2-3 DAY(S) 
* TENTATIVE RULING: * 
 
Plaintiff informed the Court 10/21/21 via email of Defendants’ breach of the Settlement 
Agreement.  Proposed Judgments for monetary damages and possession of property have 
been submitted to the Court for signature.  The jury trial is vacated. 

 

  

15.  TIME: 10:00   CASE#: MSL19-04163 
CASE NAME: BANK OF AMERICA VS. LEONOR 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

  

16.  TIME: 10:00   CASE#: MSL20-03602 
CASE NAME: CITIBANK VS. CUNNING 
COURT TRIAL - (1 HOUR) SHORT CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions.  The Court has received information via email that the parties have stipulated to 
and intend to request a continuance. 

 

 

 


